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Happy New Year
2015 is here and Loren Rhoton, P.A, would like to
wish all of our subscribers a Happy New Year. The
new year brings changes such as a new secretary for
DOC. Only time will tell if the new administration will
improve the lives of inmates. But it is the sincere hope
of Loren Rhoton, P.A., and the FPJ that the change of
leadership will lead to improvements in the quality of
life and medical treatment available to Florida inmates.
Also, the new year brings changes for the Florida
Postconviction Journal. Due to printing problems with

the last issue, we have changed printers. We expect the
change of printers to improve the quality of our
newsletter.
We intend to continue providing inmates with helpful
information on how to pursue postconviction relief. We
welcome any input from our readers as to new services
available to inmates and topics for articles. And, once
again, we wish you all a Happy New Year and the best of
luck for all of your endeavors.

Improper Bolstering of a Witness (again)
As frequent readers of the The Florida
Postconviction Journal, and studiers of the law, most
know that, during trial, one witness cannot vouch for
the credibility of another witness. Yet, the State
frequently attempts to do just that, sometimes through
expert witnesses, but most commonly through law
enforcement. The Second District Court of Appeal
recently dealt with a situation in which the State
bolstered a child’s testimony via a law enforcement
officer and the child’s school teacher.
In Cavaliere v. State, 2014 WL 3537016 (Fla. 2d
DCA 2014), Cavaliere was convicted of lewd and
lascivious molestation of a person less than sixteen
years of age. The victim initially told a friend about
the incident, and subsequently informed her school
teacher and law enforcement.
During trial, the interviewing officer testified to his
training in kinesics, which allegedly provided him with
the ability to judge a person’s truthfulness by
examining their movements and mannerisms. Based
on the officer’s observations during the interview, he
deemed the victim to have been “truth qualified.” The
officer went further, testifying that he was “kind of
getting a feel for her” and could tell “she was acting
appropriately.”
Later during trial, the victim’s school teacher offered
similar testimony. She testified that after speaking with

law enforcement, the victim was happy, smiling, relieved,
and it “seemed like a ton of bricks” were “lifted off her
shoulder.”
The DCA found both these lines of
questioning to be reversible error.
Credibility determinations are the sole province of the
jury. Rhue v. State, 693 So.2d 567, 568 (Fla. 2d DCA
1996). Law enforcement’s opinion as to a witness’
truthfulness is improper bolstering, which effectively
deprives the jury of making that determination on their
own. Lee v. State, 873 So.2d 582, 583-584 (Fla. 3d
DCA 2004). Such errors cannot be deemed harmless.
Perez v. State, 595 So.2d 1096, 1097 (Fla. 3d DCA
1992). If counsel fails to register a timely objection to
improper bolstering, either by a law enforcement officer
or a lay witness, counsel can be found to have rendered
ineffective assistance of counsel. See Rhue, 693 So.2d
at 568, 570.
The bottom line is, the State will continue to blur the
lines during an officer’s testimony between simply
reporting on the investigation and vouching for the
credibility of key State witnesses interviewed during the
investigation. The same may be attempted through an
authority figure such as a teacher, or, as our office as
seen, through the State’s own expert witnesses. See
Caban v. State, 9 So.3d 50 (Fla. 5th DCA 2009). When
reviewing your case for potential postconviction issues, it
may be fruitful to closely analyze the testimony of State
witnesses for improper vouching.
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About Loren Rhoton, P.A.
Loren Rhoton, P.A. is a law firm that focuses exclusively on postconviction actions and inmate issues. The
mission of Loren Rhoton, P.A. is to ensure that justice is accomplished in each and every case the firm
undertakes. The firm’s area of practice ranges from direct criminal appeals and postconviction actions to
assisting inmates in dealing with the Florida Department of Corrections. Loren Rhoton, P.A., is a small firm,
consisting of Mr. Loren D. Rhoton and Mr. Ryan J. Sydejko. The firm strives to keep a small caseload in order to
give each case the individual attention it deserves. We are not a volume business. We do not accept every case
that is presented to the firm for representation. A thorough review of any potential case will be conducted before
the firm undertakes full representation. If you wish to have your case reviewed for representation, please contact
Loren Rhoton for more information. If inquiring about representation, please do not send any materials to the
firm that you wish to have returned to you.

Loren D. Rhoton, Esq.

Loren D. Rhoton is an attorney in private practice with the law office of Loren Rhoton, P.A., in Tampa, Florida.
Mr. Rhoton graduated from the University of Toledo College of Law and has been a member in good standing
with The Florida Bar since his admission to practice in 1995. The exclusive focus of Mr. Rhoton’s practice is
dedicated to assisting Florida inmates with their criminal appeal/postconviction cases.
Mr. Rhoton is a member of The Florida Bar’s Appellate Division. He is also a member of the U.S. District
Court, in and for the Middle and Northern Districts of Florida. Mr. Rhoton is licensed to practice before the U.S.
th
Court of Appeals for the 11 Circuit and is also certified to practice before the U.S. Supreme Court. Mr. Rhoton
th
regularly practices before Federal District Courts and the U.S. Court of Appeals for the 11 Circuit.
Mr. Rhoton typically deals with clients who have lengthy prison sentences. Mr. Rhoton has investigated and
pursued hundreds of postconviction cases. He has practiced in all phases of the Florida Judicial System, all the
way from misdemeanor county courts up to the Florida Supreme Court. Additionally, Mr. Rhoton has been
directly responsible for amendments to Florida Rule of Criminal Procedure 3.850 (the main vehicle for most
postconviction actions). Mr. Rhoton was appointed by the Florida Supreme Court to the Florida Criminal Rules
Steering Committee, Subcommittee on Postconviction Relief, which focused on rewriting Florida Rule of Criminal
Procedure 3.850. Mr. Rhoton worked on said subcommittee with judges and other governmental officials in an
effort to improve the administration and execution of postconviction proceedings. Mr. Rhoton’s role on said
committee was to advocate for changes that were beneficial to postconviction litigants.
For over a decade, Mr. Rhoton authored a bimonthly article, Post Conviction Corner, for Florida Prison Legal
Perspectives. Selected articles from Post Conviction Corner have been compiled and printed in a legal self-help
book, Postconviction Relief for the Florida Prisoner. Mr. Rhoton also served on the Board of Directors of the
Florida Prisoners’ Legal Aid Organization.

Ryan J. Sydejko, Esq.

Ryan J. Sydejko is an attorney with the law office of Loren Rhoton, P.A. His practice focuses primarily on
postconviction matters for those incarcerated throughout the State of Florida. He has argued cases before many
circuit courts and District Courts of Appeal and has several published opinions. Mr. Sydejko has also presented
cases to the Supreme Court of Florida and the U.S. District Courts for the Middle and Northern Districts of
Florida.
Mr. Sydejko graduated from the University of Minnesota with a degree in political science and attended the
University of Tulsa College of Law. As a student, he authored a law review article entitled: “International
Influence on Democracy: How Terrorism Exploited a Deteriorating Fourth Amendment.” The article, exploring
how domestic terrorist threats have reshaped everyday law enforcement procedures, was published in the
Spring 2006 edition of the Wayne State University Law School Journal of Law in Society. Mr. Sydejko also wrote
articles for the Florida Prison Legal Perspectives. Mr. Sydejko is a member in good standing with the Florida Bar
and is qualified to practice in all Florida state courts, as well as the Federal District Courts for the Middle and
Northern Districts of Florida.
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Notable Firm Cases
Dames v. State, 773 So.2d 563
(Fla. 2d DCA 2000) – Improper
summary denial of Rule 3.850
Motion reversed & remanded for
evidentiary hearing.
Dames v. State, 807 So.2d 756
(Fla. 2d DCA 2002) – First Degree
Murder conviction vacated & new
trial granted due to ineffective
counsel
Battle v. State, 710 So.2d 628 (Fla.
2d DCA 1998) – Improper Habitual
Felony Offender Sentence on
violation of probation reversed &
remanded for resentencing
Mitchell v. State, 734 So.2d 1067
(Fla. 1st DCA 1999) - counsel can
render ineffective assistance for
failure to argue boarded-up
structure is not a ‘dwelling’ under
arson statute
Caban v. State, 9 So.3d 50 (Fla.
5th DCA 2009) – counsel can be
ineffective for failing to object to
improper impeachment of defense
expert witnesses in Shaken Baby
Syndrome case
Graff v. State, 846 So.2d 582 (Fla.
2d DCA 2003) – attorney’s
misadvice as to potential sentence
can
amount
to
ineffective
assistance of counsel sufficient to
justify withdrawal of plea.
Campbell v. State, 16 So.3d 316
(Fla. 2d DCA 2009) – Manifest
Injustice – summary denial of Rule
3.800 motion to correct illegal
sentence reversed & remanded on
manifest injustice grounds.
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Going Federal?
Two Important Exceptions to §2254’s
Exhaustion Requirement
by Loren D. Rhoton
NOTE: This article originally appeared in last quarter’s
newsletter. Due to a problem with the publishing company,
many of our readers received only a portion of this article. We
greatly value our readers and know this information is critical in
assisting many pro se petitioners. We have since taken steps
(such as replacing our publishing company) to ensure this
situation does not reoccur in the future. Thank you to those
whom wrote in and alerted us to this issue.
To file a federal habeas corpus petition collaterally attacking a state
conviction, the petitioner must make sure to first present all claims to
the state courts. Title 28 United States Code §2254(b)(1)(A) provides
that an application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a state court shall not be granted
unless it appears that “the applicant has exhausted the remedies
available in the courts of the State.” In all cases in which state prisoner
has defaulted his federal claims in state court pursuant to independent
and adequate state procedural rule, federal habeas review of claims is
barred unless the petitioner can demonstrate cause for default and
actual prejudice as result of alleged violation of federal law, or
demonstrate that failure to consider claims will result in fundamental
miscarriage of justice. Coleman v.Thompson, 501 U.S. 722 (1991).
Cause under the cause and prejudice test must be something external
to the petitioner, something that cannot fairly be attributed to him. The
Supreme Court wrote, “[W]e think that the existence of cause for a
procedural default must ordinarily turn on whether the prisoner can
show that some objective factor external to the
defense impeded counsel’s efforts to comply
with the State’s procedural rule.” Murray v.
Continued
Carrier, 477 U.S. 478, 488, (1986). For

Thompson v. State, 987 So.2d 727
(Fla. 4th DCA 2008) – Reversal of
Life Sentences – entitled to de
novo resentencing upon correction file Rule 3.850 Motion, defendant
of improper consecutive life has right to file belated appeal.
sentences for murder and burglary.
Parker v. State, 977 So.2d 671
Williams v. State, 777 So.2d 947 (Fla. 4th DCA 2008) – Sentence
(Fla. 2000) – Right to Belated reversed
&
remanded
for
Postconviction Motion – if post- resentencing due to judicial
conviction counsel fails to timely vindictiveness.

Pacheco v. State, 114 So.3d
1107 (Fla. 2d DCA 2013) –
Withdrawal of Plea – Posttrial motion to withdraw plea
improperly summarily denied
when facts cast doubt on
movant’s competency to
enter plea

Easley v. State, 742
So.2d 463 (Fla. 2d DCA
1999) – counsel can
render
ineffective
assistance for failure to
investigate
insanity
defense.
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Exceptions to §2254’s Exhaustion Requirement (cont.)
example, “a showing that the factual or legal basis for
a claim was not reasonably available to counsel...or
that ‘some interference by officials’...made compliance
impracticable, would constitute cause under this
standard.” Id. Under the cause and prejudice test, it
was difficult for petitioners to show cause and
prejudice for failure to exhaust based upon the failures
of the state-level collateral counsel. However, several
years ago, the Supreme Court allowed several
exceptions to the exhaustion requirement if collateral
claims were not exhausted at the state level due either
to ineffectiveness of collateral counsel, or lack of such
counsel. Martinez v. Ryan, 132 S.Ct. 1309 (2012).
It was previously held that “[n]egligence on the part
of a prisoner’s postconviction attorney does not qualify
as ‘cause.’” See Maples v. Thomas, 132 S.Ct. 912,
922 (2012). Coleman reasoned that “because the
attorney is the prisoner’s agent...under ‘well-settled
principles of agency law,’ the principal bears the risk of
negligent conduct on the part of his agent.” Maples,
132 S.Ct. at 922. However, as was later addressed by
Martinez, Coleman’s procedural default in the state
court occurred when his counsel failed to timely file a
notice of appeal of the denial of a postconviction
petition.
Martinez noted that Coleman did not address
whether attorney errors in initial-review collateral
proceedings may qualify as cause for a procedural
default. The alleged failure of counsel in Coleman was
on appeal from an initial-review collateral proceeding,
and in that proceeding the prisoner’s claims had
already been addressed by the state habeas trial
court. Martinez thus recognized a key difference
between initial-review collateral proceedings and other
kinds of collateral proceedings, to wit: when an
attorney errs in initial-review collateral proceedings, it
is likely that no state court at any level will hear the
prisoner’s claim. Martinez further noted that if an
attorney’s errors in an initial-review collateral
proceeding do not establish cause to excuse the
procedural default in a federal habeas proceeding, no
federal court could review the prisoner’s claims.
Martinez, 132 S.Ct. at 1316.
It has now been recognized that the initial-review
collateral proceeding is typically the first designated
proceeding for a prisoner to raise a claim of ineffective
assistance at trial, and the collateral proceeding is in
many ways the equivalent of a prisoner’s direct appeal
as to the ineffective-assistance claim. This is because

the state habeas court looks to the merits of the claim of
ineffective assistance, no other court has addressed the
claim, and the “defendants pursuing first-tier review...are
generally ill equipped to represent themselves” because
they do not have a brief from counsel or an opinion of the
court addressing their claim of error. Halbert v. Michigan,
545 U.S. 605, 617, 125 S.Ct. 2582, 162 L.Ed.2d 552
(2005).
Coleman recognized that an attorney’s errors during
direct review may provide cause to excuse a procedural
default because if the appellate attorney is ineffective, the
prisoner has been denied fair process and the opportunity
to comply with the state’s procedures and obtain an
adjudication on the merits of his claims. See Colman, 501
U.S. at 754 ; Evitts v. Lucey, 469 U.S. 387, 396, 105
S.Ct. 830, 83 L.Ed.2d 821 (1985). Without the help of an
adequate attorney, a prisoner will have similar difficulties
vindicating an ineffective assistance of trial-counsel claim.
Claims of ineffective assistance at trial often require
investigative work and an understanding of trial strategy.
When the issue cannot be raised on direct review,
moreover, a prisoner asserting an ineffective-assistanceof-trial-counsel claim in an initial-review collateral
proceeding cannot rely on a court opinion or the prior
work of an attorney addressing that claim. Halbert, 545
U.S., at 619, 125 S.Ct. 2582. To present a claim of
ineffective assistance at trial in accordance with the
state’s procedures, then, a prisoner likely needs an
effective attorney.
The Martinez Court wrote that the same would be true if
the State did not appoint an attorney to assist the
prisoner in the initial-review collateral proceeding. The
prisoner, unlearned in the law, might not comply with the
state’s procedural rules or may misapprehend the
substantive details of federal constitutional law. The
Supreme Court further noted that while confined to
prison, a prisoner is in no position to develop the
evidentiary basis for a claim of ineffective assistance,
which often turns on evidence outside the trial record.
Thus, Martinez carved out several exceptions to
Coleman’s general proposition that collateral counsel’s
negligence does not constitute cause for failure to
exhaust issues at the state-level. Allowing a federal
habeas court to hear a claim of ineffective
assistance of trial counsel when
an attorney’s errors (or the
Continued
absence of an attorney) caused
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Exceptions to §2254’s Exhaustion Requirement (cont.)
a procedural default in an initial-review collateral
proceeding (such as a Rule 3.850 motion for
postconviction relief) acknowledges, as an equitable
matter, that the initial-review collateral proceeding, if
undertaken without counsel or with ineffective counsel,
may not have been sufficient to ensure that proper
consideration was given to a substantial claim. From
this it follows that, when a state requires a prisoner to
raise an ineffective assistance of counsel claim in a
collateral proceeding (such as is required by Florida
Rule of Criminal Procedure 3.850), a prisoner may
establish cause for a default of an ineffectiveassistance claim in two circumstances. The first is
where the state courts did not appoint counsel in the
initial-review collateral proceeding for a claim of
ineffective assistance at trial. The second is where
appointed counsel in the initial-review collateral
proceeding (3.850 motion), where the claim should
have been raised, was ineffective under the standards
of Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984). To overcome the default,
a prisoner must also demonstrate that the underlying

ineffective-assistance-of-trial-counsel
claim
is
a
substantial one, meaning that the prisoner must
demonstrate that the claim has some merit. Martinez 132
S.Ct. at 1319.
Martinez avoided a holding that provides a
constitutional right to effective assistance of counsel at
initial-review collateral proceedings; therefore a
postconviction petitioner does not necessarily have the
right to have counsel appointed for 3.850 proceedings.
However, if such counsel is not appointed (or if collateral
counsel is ineffective in failing to present meritorious
issues at the initial-review phase of the state court
proceedings), then such may demonstrate the necessary
cause and prejudice to excuse a petitioner’s failure to
exhaust collateral claims in the state courts. As such,
Martinez does provide federal habeas corpus petitioners
with valuable exceptions to the exhaustion requirement
of Title 28 United States Code §2254, and may help a
petitioner salvage issues that were ignored or neglected
by collateral counsel in state proceedings.

Second
Edition!

NEW SECOND EDITION!

Postconviction Relief for the Florida Prisoner
A compilation of Selected Legal Self-Help Articles
An updated and revised collection of Loren Rhoton’s articles are now available in one convenient book
geared towards Florida inmates seeking justice in their cases. Insights based on professional experience,
case citations, and references to the relevant rules of procedure are provided. This Second Edition is
specifically directed toward those pursuing postconviction relief.
Now available online at www.amazon.com, www.rhotonpostconviction.com,
www.barnesandnoble.com, or by mail at Loren Rhoton, P.A., 412 East Madison Street, Suite 1111,
Tampa, Florida 33602. If ordering via mail, please send a money order or cashier’s check (no
stamps, cash or personal checks), in the amount of $25, made payable to Loren Rhoton, P.A.
Please allow up to three weeks for delivery.
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Is the Stand Your Ground Immunity Available If the Act
Occurred During Commission of a Felony?
The interplay between Florida’s now-infamous “Stand
Your Ground” law and the common law theory selfdefense is a constantly evolving discussion as more
individuals seek the benefit of immunity from prosecution.
The Fourth District Court of Appeal, en banc, recently
dealt with a situation in which a felon, during commission
of a felony, sought the protections afforded under Stand
Your Ground. Hill v. State, 2014 WL 3434445 (Fla. 4th
DCA 2014). First, a recitation of Hill’s procedural history
will help in understanding where the Court is coming
from.
Hill was charged of several counts, only one of which
is important to the instant situation: aggravated battery
with a firearm. The facts showed that Hill was seated on
his front porch when two men approached and began
questioning Hill regarding a woman. One of the two men
“snapped” and both attacked Hill. Hill, cornered on his
porch, retrieved a gun from his pocket, and shot one of
the men. Hill, a convicted felon, could not legally
possess a firearm.
Hill filed a motion to dismiss the charges, relying on
Fla. Stat. 776.013(3), which is commonly referred to as
Stand Your Ground. This subsection, at that time,
stated:
A person who is not engaged in an unlawful
activity and who is attacked in any other place
where he or she has a right to be has not duty
to retreat and has the right to stand his or her
ground and meet force with force, including
deadly force if he or she reasonably believes it
is necessary to do so to prevent death or great
bodily harm to himself or herself or another or
to prevent the commission of a forcible felony.
Fla. Stat. 776.013(3) (2009).
The State countered that Hill was not entitled to the
Stand Your Ground immunity as he was a convicted
felon, engaged in the unlawful activity of possessing a
firearm.
The trial court disagreed, and found Hill
exercised a justifiable use of deadly force. The State
appealed.
The District Court reversed, reiterating that
“possession of a firearm by a convicted felon qualifies as

‘unlawful activity’ within the meaning of the Stand Your
Ground law.” State v. Hill, 95 So.3d 434 (Fla. 4th DCA
2012) (quoting Dorsey v. State, 74 So.3d 521, 527 (Fla.
4th DCA 2011). Thus, the charges were reinstated and
Hill returned to a pre-trial posture at the trial court level.
Hill again moved for Stand Your Ground immunity,
this time under a different subsection, Fla. Stat.
776.012(1). This subsection, at that time, stated that a
person attacked is justified in using deadly force to
defend themselves and has no duty to retreat if “he or
she reasonably believes that such force is necessary to
prevent imminent death or great bodily harm to himself
or herself.” Fla. Stat. 776.012(1)(2009). Notably,
subsection 776.012(1) does not exclude protections for
those engaged in an unlawful activity.
The trial court denied Hill’s second motion, ruling that
the District Court’s holding in the first Hill appeal
precluded extension of any Stand Your Ground
protections to those engaged in criminal activity. Hill
again sought review at the District Court level.
The District Court again authored an opinion in order
to ensure it’s original Hill ruling (95 So.3d 434) was not
misconstrued. In this second Hill opinion (2014 WL
3434445), the District Court went to great lengths to
separate the Stand Your Ground subsections and to
explain that “a defendant engaged in an unlawful activity
is not necessarily disqualified from seeking self-defense
immunity under certain provisions of the ‘Stand Your
Ground’ law.”
Section 776.013 specifically excludes protections for
those engaged in criminal conduct, and Hill’s
possession of a firearm as a convicted felon qualified as
engaging in criminal conduct. Thus, Hill could not avail
himself of section 776.013 (the subject of the first Hill
opinion).
Section 776.012, however, “contains no language
precluding the justifiable use of deadly force where the
person claiming self-defense is engaged in an unlawful
activity.” And, section 776.032(1) expressly extends
immunity to those who utilize
defensive force pursuant to
section 776.012. Thus, the
Continued
plain language of Stand Your
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Stand Your Ground (cont.)
Ground would grant immunity to Hill when pursuing said
immunity pursuant to 776.012. The District Court
reversed and remanded to the trial court, with directions
that the trial court determine whether Hill satisfied the
statutory requirements of 776.012 in using deadly force.
It is important to note, however, that the Legislature
has since caught on to this discrepancy, and may have
closed the door to incidents occurring on or after June
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20, 2014. See Fla. Stat. 776.012 (2014).
Section 776.012(1) now pertains to only the use of
non-deadly force. Section 776.012(2), which pertains to
the use of deadly force, now specifically excludes
immunity for those “engaged in a criminal activity.”
For those individuals that attempted to rely on the
Stand Your Ground immunity but were thwarted by the
“criminal activity” clause, may want to review their cases
to determine whether they fall under application of the old
statute, which could potentially apply to them, as it did in
the second Hill decision (2014 WL 3434445).

Misadvice Regarding Probation when Entering Plea
When negotiating and considering a plea agreement,
it is counsel’s responsibility to adequately advise a
defendant. This includes advice regarding the total
potential sentencing exposure a defendant would be
pleading to. In Oliva v. State, 142 So.3d 973 (Fla. 4th
DCA 2014), the District Court dealt with a situation in
which it was alleged that counsel advised the defendant
as to the incarcerative portion of the sentence, and
failed to advise about the possibility of a probationary
portion.
Oliva was originally charged with several counts.
The State agreed to nolle prosse most of the counts
and cap the prison sentence at the bottom of the
guidelines at 124.65 months. In exchange, Oliva was
to enter an open plea. The trial court entered a
sentence of 124.65 months, with a 4-year minimum
mandatory, to be followed by 4.5-years probation.
Oliva alleged that counsel never advised as to the

NEW

potential for probation in addition to the agreed-upon
incarceration cap.
Oliva sought relief pursuant to Rule 3.850. The trial
court summarily denied the claims, but the District Court
reversed on the claim regarding misadvice. Oliva relied
upon Eggers v. State, 624 So.2d 336 (Fla. 1st DCA
1993), “for the proposition that a defendant is entitled to
relief when not informed of the probationary component to
a sentence when entering a plea.” The State countered,
arguing that all parties, at all times, acknowledged this
was an open plea. Oliva argued that it was more of a
hybrid plea, as the State nolle prossed some of the
charges and agreed to a cap. While Oliva was unsure of
the prison sentence the trial court would impose,
probation in addition to the cap never arose in his
discussions with his attorney.
The District Court
subsequently reversed with directions to hold an
evidentiary hearing.
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